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RECENT CASE NOTES 463 

permission of the vendor should be a sufficient possession to come within the 
exception. But in the present case, the plaintiff being guilty of fraud, the court 
was justified in restricting the applicability of the arbitrary exception by holding 
that the case was not within it. 

Statute of Frauds — Memorandum — Power of Solicitor to give Memo- 
randum. — The plaintiff brought an action for the breach of an oral agreement 
to sell to the defendant a quantity of goods exceeding ten £. in value. The 
defence was that there was no written memorandum of the agreement 
signed by the party to be charged or his agent as required by statute. Sales 
of Goods Act, 1893, sec. 4, 56 and 57 Vict. ch. 71. The plaintiff contended that 
a letter, written by the counsel of the defendant to the plaintiff's counsel, in 
which the former denied his client's liability and mentioned the latter's letters 
to his client, was a sufficient memorandum -to satisfy the statute. Held, that 
recovery should be denied. Thirkel v. Cambi (1919, C. A.) 121 L. T. Rep. 532. 

The court decided that the alleged memorandum of the defendant's solicitor 
was ineffective for two reasons: first, the letter did not contain the essential 
terms of the contract and denied the plaintiff's allegations that the other letters, 
referred to in the alleged memorandum, contained a contract; and second, 
that the solicitor, instructed by his client to deny the contract, was not an agent 
to make a memorandum of the agreement within the meaning of the statute. 
A memorandum must state the contract with reasonable certainty so that the 
substance can be understood from the writing itself or by direct reference 
to some extrinsic instrument or writing, without recourse to parol proof. 
Reid v. Kentworthy (1881) 25 Kan. 701; Ments v. Newwitter (1890) 122 N. Y. 
491, 25 N. E. 1044; cf. Stewart & Son v. Cook (1902) 118 Ga. 541, 45 S. E. 
398. The fact that a letter repudiates any liability does not prevent it from 
being a sufficient memorandum. For, if a letter repudiating liability contained, 
with reasonable certainty, the essential terms of the contract, it is a sufficient 
memorandum to satisfy such a statute. Leather Cloth Co. v. Hieronimus (1875) 
10 Q. B. 140; Wilkinson v. Evans (1866) 1 C. P. 407, 14 W. R. 963; Louisville 
Asphalt Varnish Co. v. Lorick (1888) 29 S. C. 533, 8 S. E. 8. In the instant 
case, the letters referred to in the alleged memorandum showed that there had 
been a parol modification of an essential term of the agreement; and the 
plaintiff had no written acknowledgment of what that change was. Conse- 
quently, the contents of the letter of the defendant's solicitor did not satisfy 
the statute. See (1914) 23 Yale Law Journal, 470. Two judges went further 
and said that even if the contents of the letter were sufficient, the memorandum 
would be invalid because the solicitor had no authority to make such a memo- 
randum. The statute requires that the memorandum be made by the party to 
be charged or his agent in that behalf. However, one who possesses a general 
agency sufficiently comprehensive in its terms, has the power to sign a memo- 
randum binding upon his principal. Browne, Statute of Frauds (5th ed. 1895) 
sec. 370. It has been held that a general agent for the sale of goods had the 
power to give a purchaser a memorandum effective under the statute. Potter 
v. Springfield Milling Co. (1897) 75 Miss. 532, 23 So. 259. Where a solicitor's 
scope of authority was similar to that of a general agent, it was held that he 
could make a memorandum effective under the statute. John Griffiths Cycle 
Corporation Ltd. v. Humber & Co. Ltd. (C. A.) [1899] 2 Q. B. 414; Daniel v. 
Trefusis [1914] 1 Ch. 788. But where a solicitor was given special authority 
only, like a special agent, and in violation of his authority signed a memo- 
randum, it was inoperative under the statute. Smith v. Webster (1874) 3 
Ch. 49; see Bushnell v. Beavan (1834, N. C.) 1 Bing. 103. In the instant case, 
it was quite apparent that the solicitor was a special agent, and did not have 
the power to make a memorandum binding on his principal under the statute. 



